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Background: Developer, which suffered delays re-
garding sewer hookups for development, brought
action against city, city manager, and director of
city's sewer department. The Franklin Circuit
Court, William L. Graham, J., granted summary
judgment to defendants. Developer appealed.

Holdings: The Court of Appeals, Schroder, J., held
that:
(1) city was exercising a legislative or discretionary
function when it decided to delay or not approve
sewer hookups, and thus city was immune from li-
ability;
(2) city manager and sewer director were immune
from tort liability in their official capacities for ad-
vising city to deny sewer hookups; and
(3) ministerial duty that city manager and sewer
director owed regarding repairing city's sewer sys-
tem was owed to existing customers, not to future
customers.
Affirmed.

West Headnotes

[1] Municipal Corporations 712(3.1)
268k712(3.1) Most Cited Cases

[1] Municipal Corporations 733(2)
268k733(2) Most Cited Cases
City was exercising a legislative or discretionary
function when it decided to delay or not approve
sewer hookups to phase of development that had
not been given final approval to extension of ser-
vices, and thus city was immune from contractual
or tort liability on claim of developer. KRS
65.2003(3)(c), 100.111(8), 100.201, 100.277(4).

[2] Municipal Corporations 733(2)
268k733(2) Most Cited Cases
City manager and city's sewer director were im-
mune from tort liability in their official capacities
for advising city to deny sewer hookups to pro-
posed phase of residential development until cur-
rent sewer system was repaired; advice was given
in exercise of their discretionary functions.

[3] Municipal Corporations 170
268k170 Most Cited Cases
Ministerial duty that city manager and city's sewer
director owed regarding repairing city's sewer sys-
tem was owed to existing customers, not to future
customers, and thus manager and sewer director
could not be held liable in their individual capacit-
ies to developer regarding delay in connecting sys-
tem to new phase of development; until city would
approve service, manager and sewer director were
not performing ministerial duties within new phase.

[4] Municipal Corporations 723
268k723 Most Cited Cases
City employee's ministerial duty to the public at
large or to the citizens of the city does not create a
duty to an injured party.
*299 Damon B. Willis, Joseph C. Souza, Louis-

ville, KY, for appellant.

Kevin G. Henry, Andrew DeSimone, Lexington,
KY, for appellees.

Before BARBER, SCHRODER, and VANMETER,
Judges.

OPINION

SCHRODER, Judge.

Greenway Enterprises, Inc. appeals a summary
judgment dismissing their damage claim for delays
in providing sewer hookups for its development.
We opine that the planning and zoning approval of
a preliminary development plan does not create a
contract obligating the city to a timetable for the
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extension of sewer lines to the development, and
that in order for city employees to be liable for min-
isterial duties, there has to be a duty owed to the in-
jured party. Hence, we affirm.

The undeveloped property in question was zoned
"Planned Residential" by the Frankfort City Com-
mission. Before the property could be developed,
the zoning ordinance required submission to and
approval of a development plan by the Frankfort
Planning and Zoning Commission.

A development plan has two stages. The "prelimin-
ary development plan" outlines and conceptually
addresses the future development concerns like
number of units, access and general location of
roads, availability and general location of electric,
water, sewer, waste, etc. Once the developer ob-
tains preliminary development plan approval, it can
address the details, such as exact location of lot
lines, utilities, roads, the location of public im-
provements, etc., which is submitted to the Plan-
ning *300 and Zoning Commission for approval as
a "final development plan." The preliminary plan
should locate the external boundary lines for the
whole development, generally give the number of
units, generally their location, the source for utilit-
ies, and provide the general layout of the develop-
ment. Included are reviews and approvals by the
utilities, like the sewer department, that mean, if
built, they can service the area. The final develop-
ment plan can be presented in stages or phases and
developed over a period of time instead of all at
once. When a final development plan is presented
in phases, it generally follows the preliminary de-
velopment plan and provides the details of the actu-
al internal boundaries, dimensions, and locations,
etc., of all the public improvements.

This case involves a preliminary development plan
of "The Links at Duckers Lake" which was re-
viewed by the sewer department and approved for
634 residential units. The final development plan
was presented in phases and developed with four
phases approved and developed according to the fi-
nal development plan. When phase five was presen-

ted for sewer review of 120 (of the 634) units, there
was a problem. The sewer department responded
that sewer service was not currently available for
phase five due to problems outside the develop-
ment. Final development plan approval was delayed
until the City fixed its collection system. Eventu-
ally, the problems were fixed and the development
tapped into the City's sewer system.

Greenway Enterprises, Inc. ("Greenway") pur-
chased phase five after the preliminary develop-
ment plan was approved. Only when it submitted
the final development plan for review did it become
aware of the problems with the city sewer system
and the moratorium on new hookups until the prob-
lems were addressed. The delays were costly and
Greenway sued the City, Dewey David Huff, the
Director of the Frankfort Sewer Department, and
Kenneth Thompson, City Manager, in both their of-
ficial and individual capacities. Greenway asked the
trial court to award it compensatory and punitive
damages for diminution of the fair market value of
the property, lost profits, increased development
costs due to the delay, and gross negligence.

The trial court held that KRS 65.2003 protected the
City and City Manager Thompson in his official ca-
pacity against liability for the refusal to issue, or
the revoking of, any permit, as this would be a dis-
cretionary act and the statute created immunity ab-
sent bad faith. City Manager Thompson and Sewer
Director Huff were found to be exercising discre-
tionary functions, in good faith and within the
scope of their employment. The Court held that un-
der Yanero v. Davis, Ky., 65 S.W.3d 510 (2001),
they both were protected in their individual capacit-
ies from any liability for discretionary acts. The tri-
al court then granted summary judgment, and Gre-
enway appeals to our Court.

On appeal, Greenway contends the trial court erred
in finding the City immune from liability because
the City was performing a proprietary function
rather than a governmental function and that the tri-
al court erred in finding the City Manager and Sew-
er Director were exempt from liability because they
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were "acting outside the scope of their authority."
This case presents a good example of a lack of un-
derstanding of the planning and zoning statutes and
the City's obligations thereunder. Greenway's com-
plaint contains aspects of both tort and contract vi-
olations. For an understanding of our opinion, it is
important to review the different public steps in-
volved in developing a project like this.

*301 [1] The City of Frankfort is authorized by
KRS 100.201 to adopt zoning and land use regula-
tions, provided it creates a planning commission
and adopts a comprehensive plan. The City zoned
the property "Planned Residential" as authorized by
its duly enacted zoning ordinance. KRS 100.203(2)
allows a zoning ordinance to require submission to
and approval by the planning commission of a de-
velopment plan which is defined by KRS
100.111(8) as:

"Development plan" means written and graphic
material for the provision of a development, in-
cluding any or all of the following: location and
bulk of buildings and other structures, intensity
of use, density of development, streets, ways,
parking facilities, signs, drainage of surface wa-
ter, access points, a plan for screening or buffer-
ing, utilities, existing manmade and natural con-
ditions, and all other conditions agreed to by the
applicant[.]

The "Amended Development Plan, The Links at
Duckers Lake," approved in March of 1998,
showed the four existing phases as approved with
subdivision plats recorded, which would allow
housing permits to be obtained. The development
plan shows phase five as "Future Development I,
120 Single Family Lots." There is not sufficient de-
tail on the amended development plan to constitute
a final development plan. Even if considered a final
development plan, or approved development plan,
the developer still needs a recordable plat. KRS
100.281 authorizes subdivision regulations to con-
tain a procedure for the submission and approval of
preliminary, as well as final plats. A preliminary
plat is a working document, a tentative plan, which

the developer submits to the planning commission
for review and acceptance. The planning commis-
sion either accepts it or places conditions or
changes on the proposal, including conditions in-
cluded in the final development plan. When both
parties agree on all the specifications, reservations,
conditions, etc., then there exists a blueprint for a
final plat. If the subdivision (streets, utilities, etc.)
is built according to the blueprint, or a performance
bond is posted, a final plat, the finished product,
will be approved and recorded. KRS 100.281(1)
provides for the recording of final plats only, and
for a good reason. Only when the plat becomes fi-
nal are the parties' rights and expectations fixed.
Until a plat becomes final, it cannot be recorded,
lots cannot be sold, and building permits cannot be
issued. KRS 100.277. Until a plat becomes final by
having received final plat approval by the planning
commission, the public improvements cannot be ac-
cepted by the legislative body for maintenance.
KRS 100.277(4); see also Kelly v. Cook, Ky.App.,
899 S.W.2d 517 (1995).

In this case, Greenway seeks damages for the delay
which was caused by the City and its employees'
failure to allow phase five to tap into the City's
sewer system due to the City's poor maintenance of
the collector system. While it is true that the sewer
plant had the capacity to handle phase five, the in-
filtration of ground water into the collector system
overloaded the plant's capacity during rain, etc. The
City made a decision to not allow new hookups un-
til the system was repaired sufficiently to handle
the infiltration problem. The developer of phase
five was not yet a customer. The decision of when
or if to extend the sewer lines or to allow additional
tapins is a legislative decision. In City of Frankfort
v. Byrns, Ky.App., 817 S.W.2d 462 (1991), a panel
of this Court reviewed Frankfort's decision to ex-
tend its storm water system, the negligent design
and building of the storm water system, and the
damage to residents in the areas served by the sys-
tem. We decided that *302 the City's decision to
service an area with a storm water drainage system
was a discretionary legislative act. However, the
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design, building, and maintenance of said system
was ministerial. Id. at 464. Greenway's case is sim-
ilar but with a distinguishing fact. The City did not
extend or give final approval to the extension of
service to phase five. Greenway was temporarily
denied service. Until the hookup was approved, the
City was exercising a legislative or discretionary
function and has no liability. KRS 65.2003(3). Gre-
enway's contention that it had final development
plan approval which gave it the right to sewer
hookups is also in error. Because the City decided
to delay or not approve the sewer hookups to ser-
vice phase five, the Planning Commission could not
approve the final development plan and the subdivi-
sion plats. The holdup was caused by the City, not
the Planning Commission. Under KRS
65.2003(3)(c), the denial, suspension, approval,
delayed approval, etc., does not subject the City to
any liability, even if some ministerial aspects are
involved in the decision. Therefore the circuit court
was correct in dismissing the City of Frankfort
from either contract liability or tort liability.

[2] Likewise, the City Manager and Sewer Director
in their official capacities, cannot be held liable for
advising the City to deny hookups until the current
system is repaired. In Yanero v. Davis, Ky., 65
S.W.3d 510 (2001), our Supreme Court recognized
official immunity from tort liability for public em-
ployees for acts performed in the exercise of their
discretionary functions, when sued in their official
capacities. Id. at 521-522. Therefore, the trial court
was also correct in dismissing the City Manager
and Sewer Director in their official capacities.

[3] Greenway has also sued the City Manager and
Sewer Director individually, on the theory of negli-
gence in the performance of their ministerial duties.
The problem with this claim is that there is no duty
owed to Greenway. The City exercised its discre-
tionary powers to postpone service to phase five.
Until the City approves service, the employees are
not performing ministerial duties within the phase
five area. The infiltration of the collector lines in-
volves the maintenance and repair of a system out-

side of phase five. The duty to provide adequate
service, maintenance, etc. is to the existing service
area (customers), not future customers. Without a
duty, there is no liability.

[4] In City of Florence, Kentucky v. Chipman, Ky.,
38 S.W.3d 387 (2001), our Supreme Court dis-
cussed discretionary duties and ministerial duties of
a city employee (police officer) and recognized that
in order for a claim to be actionable, there has to be
a duty owed to the injured party. A duty to the pub-
lic at large or to the citizens of the city does not
create a duty to an injured party. Likewise, in our
case, the City, the City Manager, and Sewer Direct-
or all have a duty to get the sewer system repaired,
but the duty is not owed to Greenway as a future
customer, but rather to existing customers. See
Yanero, 65 S.W.3d at 522. Again, the trial court's
ruling was correct albeit on other grounds.

For the foregoing reasons, the judgment of the
Franklin Circuit Court is affirmed.

ALL CONCUR.
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